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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE No.2 

SONITPUR :: TEZPUR 

 

TITLE SUIT (PROBATE) No.  32  OF   2009 

 

(1) Smti Meera Sarkar, Daughter of Late Rashik Ch. Sarkar 

(2) Sri Ashit Baran Sarkar, S/o Late Rashik Ch. Sarkar 

 Both residents of Nepalipatty, Tezpur Town,  

 P.O. Tezpur, P.S Tezpur, District: Sonitpur  

 at present residing at 309 Lake Garden,  

 Kolkata-700045, West Bengal.       ... Plaintiffs/Petitioners 

-versus- 

 

(1) Smt. Ranjita Sarkar (Ghosh)  

W/o Sri Bholanath Ghosh  

 

(2) Sri Binoy Bhushan Sarkar                              ...Defendants/Respondents. 

  

Advocate for the Plaintiff: Sri S.C Acharyra 

Advocate for the Respondents: Sri  Debadrata Bose 

 

Date of Hearing: 25.11.2013 

Date of Judgment : 18.12.2013 

   

     J U D G M E N T 

 

 The instant title suit has its origin in Misc (Probate) Case No.35 of 2009. 

The Miscellaneous case was filed by the Petitioners/Plaintiffs for grant of 

probate in respect of the Will executed by the Testatrix, Snehalata Sarkar, wife 

of late Rashik Chandra Sarkar under section 276 of the Indian Succession Act. 

In the said miscellaneous application it was stated that the testatrix, Snehalata 

Sarkar left behind six sons and seven daughters. 
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 Upon notices being issued, one of the daughters, namely, Smt Ranjita 

Sarkar Ghosh and one son, namely Sri Binoy Bhushan Sarkar, came forward 

to contest the application for grant of probate and, as such, the present Title 

Suit was registered. Records reveal that as the case progressed, only Smt 

Ranjita Sarkar Ghosh filed her objection in the case.   

 

 The plaintiffs in the present suit have averred that the testatrix, 

Snehalata Sarkar was the sole owner of the Land measuring 4 kathas 16 

lechas covered by Dag No.2004 (Old)/844 (New) of P.P. No.348 (Old)/615 

(New) of Village: Tezpur Town, Part-III, Mouza : Mahabhairab, District: 

Sonitpur. It has been further stated that out of the total 4 katha 16 lechas, the 

testatrix, during her life time, transferred 1 katha of land in favour of the 

Defendant, Smt Ranjita Sarkar (Ghosh). It has been further stated that the 

testatrix went to Calcutta where her son, Dr Ashit Baran Sarkar resides and 

later she died on 11.5.2002. Till her death the testatrix is stated to have been in 

sound health and mind.    

  

 It has been averred by the plaintiffs that their mother, Snehalalata 

Sarkar, left a written Will which was notarised in Midnapur District of West 

Bengal being Will No. 4105 of 2001 dated 8.10.2001 and that the said Will is 

her last Will. It has been further stated that the said Will was executed by 

Snehalalata Sarkar without any coercion, by putting her thumb impression 

and that she was in sound health while executing the same before the three 

attesting witnesses, namely, Smt Meena Dhar, Sri Sushil Baran Sarkar and Sri 

Kamal Krishna Maity who signed and attested the same before the testatrix 

and also evidenced the due execution of the Will by the testatrix. 

 

 By the said Will, the testatrix bequeathed all per movable and immovable 

properties in the name of her unmarried daughter, Smt Mira Sarkar, the 

Plaintiff No.1 as the sole beneficiary and legatee of the said Will. Smt Mira 

Sarkar, is has been stated in the petition, is a person with disability having 

celebral palsy. It has been further stated in the application that the property 

which is likely to come in the hands of the plaintiff No.1, Smt Mira Sarkar 

under the said Will was described in the Will annexed to the petition and has 

been fully described in the Schedule to the application.  
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 As, specific details of the properties which belonged to the testatrix 

have not been laid down in the Will, the Plaintiffs, in order to establish the 

nature of bequeath, have placed on record the Gift Deed executed by their 

father in favour of the testatrix whereby the properties referred to in the Will 

were gifted to the testatrix and accepted by her.  

  

 The description of the property as described in the Schedule to the 

application/suit is reproduced below: 

“Schedule 

Land measuring 3 Katha 16 Lessas covered under Dag No.2004 (Old)/844 (New) of 

Periodic Patta  No.348 (Old)/615 (New) of Village: Tezpur Town, Part-III, Mouza : 

Mahabhairab, District: Sonitpur together with all houses and structures, trees, 

standing thereon and appurtaining thereto...”. 

 

 It is pertinent to mention herein that Sri Sushil Baran Sarkar, one of the 

attesting witnesses has, duly verified and supported the application filed by 

the plaintiffs, declaring that he was one of the witnesses to the last Will and 

Testament dated 8.10.2001 of the testatrix, Snehalata Sarkar and that he was 

present and saw the testatrix affix her thumb impression thereon. 

 

 Smt Ranjita Ghosh Sarkar filed her written objection stating, inter alia, 

that Snehalata Sarkar has been wrongly shown to be the daughter of Late 

Rashik Chandra Sarkar in the instant application, in as much, she was his 

wife. The Respondent has admitted that Snehalata Sarkar had during her life 

time transferred in her favour, 1 katha of land out of the total land measuring 

4 katha 16 lessa by registered sale deed No.2228 of 1981. The respondent No.1 

has categorically denied that her mother executed the Will in question. It has 

been further denied that the testatrix bequeathed her properties to the 

plaintiff No.1 and made Plaintiff No.2, the executor of the Will. It is the 

contention of the Respondent No.1 that her mother being an educated lady, 

having good command over Bengali language, could not have executed the 

Will by putting her thumb impression and the latter itself, is sufficient to 

indicate that the thumb impression on the purported Will, if at all, could have 

been taken under duress or by fraud. The fact that Snehalata Sarkar legibly 
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signed in Bengali while executing the Sale Deed No.2228 of 1981 shows that 

she was an educated lady. The Respondent No.1 has further contended that 

after the death of their mother, both the Respondents herein had got their 

names mutated in the property in question and the Plaintiff No.2 along with 

three other brothers had filed an application u/s 151 of the Assam Land and 

Revenue Regulation, 1886 for cancellation of the mutation. In the said 

application filed in May, 2004, states the Respondent No.1, there was no 

whisper of any Will having been left behind by their mother and , as such, the 

same is sufficient to indicate that their mother did not put her thumb 

impression on the so called Will and the same may have been super-scribed 

after her death. It is the contention of the Respondent No.1 that the so called 

attesting witness Sri Shushi Baran Sarkar too was an applicant in the 

application for cancellation of mutation and that Smt Meena Dhar (Sarkar) 

had in fact written letters to the Respondent No.2 wherein she had alleged 

that the Plaintiff No.2 had killed their mother by keeping her hungry. Based 

on the said contentions, the Respondent No.1 contends that the execution of 

the Will by Snehalata Sarkar is doubtful and the probate ought not to be 

granted. 

 

 On the basis of the pleadings, the following issues were framed for 

adjudication, that is: 

 

(1) Whether the Will executed by Snehalata Sarkar is valid under the law ? 

(2) Whether the Will in question is the last Will executed by Snehalata 

Sarkar? 

(3) Whether the Plaintiff No.2 has fabricated and concocted the writing on 

the so called Will for gaining undue advantage of the availability of Late 

Snehalata Sarkar with the Plaintiff at Kolkata? 

(4) Whether the Plaintiff No.2 killed Snehalata Sarkar by keeping hungry 

and not providing food to her ? 

(5) Whether the Plaintiffs are legally entitled to the grant of Probate? 

(6) To what other relief or reliefs the parties may be granted ? 

 

 All the issues except Issue No.4 is taken up together for the sake of 

convenience and brevity. 
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 The Plaintiffs in support of their case filed their Evidence-on-Affidavits 

and that of two other witnesses, namely (1) Dr. Kamal Krishna Maiti and (2) 

Smt Mina Dhar.  The Plaintiff No.1 and 2 in their affidavits, reiterated the 

averments made in the petition as already narrated hereinbefore. PW 1 and 

PW2, exhibited the Will of Snehalata Sarkar dated 8.10.2001 as Exhibit 1, 

signatures of the three attesting witnesses, namely, their sister Smt Meena 

Dhar, their brother Sri Sushil Baran Sarkar and their neighbour at Ghatal, 

Dr.Kamal Krishna Maiti as Exhibit 1(i), 1(ii) and 1(iii), thumb impression of 

Snehalata Sarkar as Exhibit 1(iv) and 1(v), death certificate of Snehalata 

Sarkar as Exhibit 2 and Certificate of being a person with celebral palsy 

issued in respect of the Plaintiff No.1 as Exhibit 3.   

 

 PW 3, Dr Kamal Krishna Maiti in his evidence on affidavit has stated 

that he is a Surgeon and a Medical Officer, Department of Health and Family 

Welfare, Government of West Bengal and a neighbour of the Plaintiffs. It has 

been stated by PW 3 that Snehalata Sarkar used to stay with the Plaintiffs and 

that before her death she had executed the Will No.4105 of 2001. He has 

deposed that at the time of execution of Will by Snehalata Sarkar he was 

present and that he put his signature as an attesting witness to the said Will. 

He has further deposed that while Snehalata Sarkar put her thumb 

impression on the Will, she was in sound health and mind, capable of 

understanding her acts and was not influenced by anyone.PW 3 has also 

exhibited Ext 1, 1(i), 1(ii) 1(iii), 1(iv), 1(v). While exhibiting the same, this 

witness has categorically stated that Exbt 1(iii) is his signature which he put 

as an attesting witness in presence of the testatrix and other attesting 

witnesses. 

 

 PW 4, Smt Mina Dhar in her evidence has stated that Plaintiff No.2 and 

his wife are doctors by profession and they had been taking care of her 

mother, Snehalata Sarkar. She further deposed that her mother was always 

worried about her sister, the Plaintiff No.1, as she was handicapped and, as 

such, she bequeathed all her properties in favour of the Plaintiff No.1 by 

executing the Will dated 8.10.2001. She too has categorically stated that she 

had witnessed her mother Snehalata Sarkar put her thumb impression on the 
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Will and that she too put her signature on the Will as one of the attesting 

witnesses along with the other two attesting witnesses, namely, Sri Sushil 

Baran Sarkar and Sri Kamal Krishna Maity who also put their signatures on 

the Will. PW 4 has further stated that her mother executed the Will in her 

presence and without any influence and that she was in sound health and 

mind and could understand what she was doing. In her affidavit, PW 4 has 

denied the allegations and objections raised by the Respondent No.1 stating 

them to be false, baseless and fabricated. PW 4 too exhibited Ext 1, 1(i), 1(ii), 

1(iii), 1(iv), 1(v). This witness stated that Exbt 1 (i) is her signature which she 

endorsed on the Will as an attesting witness in presence of the testatrix and 

other attesting witnesses. 

 

 On the date when both the PW 1 and PW 2 presented themselves in 

the Court for their cross examination, that is, 18.11.2013, the respondent No.1 

too was personally present and both the parties filed a joint petition being 

petition No. 84/13 supported by an affidavit stating, inter alia, that the 

parties have amicably settled the matter between them and it has been agreed 

between the parties that out of the total land measuring 3 katha 16 lecha left 

behind by the testatrix, the Plaintiffs relinquish 10 lecha of land which is 

already under the occupation and possession of the Respondent No.1 and 

prayed that probate may be granted in respect of land measuring 3 katha 6 

lecha only. 

 

 Jurisdiction of a Testamentary Court is no longer res integra, in as 

much as, the same has been laid down and reiterated by the Hon’ble Suprme 

Court in a catena of decisions. To recapitulate only a few: 

i) The Hon’ble Supreme Court, in Ishwardeo Narain Singh v. 

Kamta Devi, AIR 1954 SC 280, formulated the principle of law in the 

following terms:  "The Court of Probate is only concerned with the question 

as to whether the document put forward as the last Will and testament of a 

deceased person was duly executed and attested in accordance with law and 

whether at the time of such execution the testatrix had sound disposing 

mind…..." 

 



 

Page 7 of 10 
 

ii) The said principle was reiterated in Chiranjilal Shrilal Goenka 

(deceased through LRs) v. Jasjit Singh, (1993) 2 SCC 507, by the Hon’ble 

Supreme Court, with the following observations : "The Succession Act is a 

self-contained Code insofar as the question of making an application for 

probate, grant or refusal of probate or an appeal carried against the decision 

of the probate Court. This is clearly manifested in the fascicule of the 

provisions of the Act. The probate proceedings shall be conducted by the 

probate Court in the manner prescribed in the Act and in no other ways. The 

grant of probate with a copy of she Will annexed establishes conclusively as 

to the appointment of the executor and the valid execution of the Will. Thus it 

does no more than establish the factum of the Will and the legal character of 

the executor. Probate Court does not decide any question of title or of the 

existence of the property itself." 

 

iii)  In Delhi Development Authority v. Mrs. Vijaya C. 

Gurshaney, (2003) 7 SCC 301 the Hon’ble Supreme Court again emphasized 

the following principle: "A Testamentary Court is only concerned with 

finding out whether or not the testatrix executed the testamentary instrument 

of his free will. It is settled law that the grant of a Probate or Letters of 

Administration does not confer title to property. They merely enable 

administration of the estate of the deceased." 

 

iv) In Krishna Kumar Birla v. Rajendra Singh Lodha, (2008) 4 

SCC 300: (AIR 2008 SC (Supp) 1663) the Hon’ble Supreme Court once again 

reiterated that: "The jurisdiction of the Probate Court is limited being 

confined only to consider the genuineness of the Will. A question of title 

arising under the Act cannot be gone into the (sic probate) proceedings. 

Construction of a Will relating to the right, title and interest of any other 

person is beyond the domain of the Probate Court." 

 

During the course of hearing of petition No. 84/13, the aforesaid 

position of law was clearly pointed out to the Learned Counsels for the 

parties. Both the Learned Counsels fairly accepted the same and went on to 

submit that in view of the settlement reached between the parties, the 

Respondent No.1 did not wish to further contest the suit and thus declined to 
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cross examine the witnesses of the Plaintiffs who were present in the Court. 

Learned Counsel for the parties submitted that probate may be granted in 

respect of the Will and if need be, the parties would at subsequent point of 

time, execute documents as required in law to give effect to the terms of the 

agreement. 

 

As already laid down, this Court has no jurisdiction to look into any 

agreement entered into between the executor and any other person and is to 

confine its exercise to give effect to the Will of the testatrix. This Court, thus, 

refrains from making any comment in respect of the petition No. 84/13 and / 

or its contents and in the light of the submission made that the Respondents 

are not inclined to cross examine the witnesses of the Plaintiffs, proceeds to 

examine the genuineness and due execution of the Will. 

 

 Exbt 1 is the Will dated 8.10.2001. Perusal of the said Exhibit 1 shows, 

that the testatrix had bequeathed all her movable and immovable properties 

including dwelling houses etc garden and cultivable land situated at Nepali 

patty Road, P.O. : Tezpur, District: Sonitpur, Assam and appointed the 

Plaintiffs as executors of the Will, to obtain probate either jointly or 

individually. 

  

 Exbt 2 is the death certificate in respect of Snehalata Sarkar issued by 

the Kolkata Municipal Corporation wherein the date of death of Snehalata 

Sarkar is recorded as 11.5.2002. 

  

 Exbt 3 is the Physical Disability Certificate issued by the Directorate of 

Social Welfare, Government of West Bengal in respect of the Plaintiff No.1 

wherein the Plaintiff No.1 has been assessed to be suffering from Cerebral 

Palsy and the percentage of disability has been assessed as 90%.  

 

To recapitulate the evidence adduced by the plaintiffs in their evidence 

on affidavit; the plaintiffs deposed that their mother, Snehalalata Sarkar, in 

sound health and mind and without any coercion, executed the Will dated 

8.10.2001, bequeathing all her properties in favour of the plaintiff No.1, that 

is, her unmarried daughter who is a person with celebral palsy. Plaintiffs 
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have further deposed that the Will was executed by the testatrix in the 

presence of three attesting witnesses, namely, Smt Meena Dhar, Sri Sushil 

Baran Sarakar and Dr. Kamal Krishna Maity.  

 

The attesting witnesses, that is, PW 3 and PW 4, both deposed that 

they had witnessed Snehalata Sarkar put her thumb impression on the Will 

and that they too put their signatures on the Will as attesting witnesses along 

with the third attesting witness, namely, Sri Sushil Baran Sarkar. From the 

deposition of the attesting witnesses it is clear that the testatrix had signed the 

WILL in their presence while in a sound disposing mind and knowing the 

nature and effect of her disposition.  

 

There is nothing to disbelieve the evidence of the attesting witnesses or 

to show that the Will was not duly executed by the testatrix; the evidences of 

the witnesses not having been rebutted, nor adverse evidence to establish the 

objections initially raised, having been led by the Respondent No.1.  

 

The well settled principle of law is that one who propounds a WILL 

must establish the competence of the testatrix to make the WILL at the time of 

execution of the same. From the evidence of attesting witnesses of the WILL, 

namely, P.W.3 Sri Kamal Krishna Maity and P.W.4 Smt Meena Dhar, it is 

established that the testatrix very well knew the contents of the WILL and she 

was in sound disposing capacity at the time of executing the same. The two 

attesting witnesses, being the daughter and neighbour of the testatrix would 

have undoubtedly known the  condition of the testatrix at the time of 

executing the Will.  There being nothing to caste a doubt on the physical and 

mental capacity of the testatrix at the time of executing the WILL, it is quite 

probable that the testatrix bequeathed all her properties to her unmarried 

daughter who is a person with celebral palsy and assessed as having 90% 

disability.  

 

Thus, in the instant case, the propounders of the WILL have 

discharged their burden by showing that the WILL was signed by the 

testatrix, and at the time of execution of the WILL, the testatrix was in a 

sound disposing mind and knowing well the nature and effect of the 



 

Page 10 of 10 
 

disposition had put her signature on the testament out of her own free WILL 

in presence of attesting witnesses who attested in her presence and in the 

presence of others.  

 

        Thus from the above observation it is seen  that Late Snehalata Sarkar 

duly executed the WILL dated 8.10.2001 while she was in a sound and 

disposing state of mind and it was duly attested in accordance with law and 

she executed the same with free will and  without any coercion or undue 

influence. Plaintiffs are therefore entitled to be granted probate of the WILL 

dated 8.10.2001 executed by Late Snehalata Sarkar.   

 Before parting with the records, it is pertinent to place on record that 

the Issue No. 4, not being within the purview of this Court in exercise of its 

testamentary jurisdiction, this Court has refrained itself from going into the 

same. 

 

                  O     R    D    E     R 

 In the result, the instant Title Suit (Probate) is decreed.  

 Issue Probate of WILL marked as Ext. 1 in respect of the properties 

which are fully described in schedule to the plaint in favour of the plaintiffs 

subject to the deposit of requisite court-fee. 

 Parties are directed to bear their own cost. 

 The original WILL marked as Ext.1 be returned for keeping the same in 

the safe custody of the office of the Hon’ble District Judge, Sonitpur at 

Tezpur.   

 Prepare decree accordingly. 

 Given under my hand and seal of this Court, on this 18th day of 

December, 2013 at Tezpur.   

 

      Additional District Judge No.2 

       Sonitpur, Tezpur 


